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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,573 


GARY A. SOUCIE 
and 
W. LLOYD TUPLING, 
Appellants, 
v. 
EDWARD E. DAVID, JR. 
and 


OFFICE OF SCIENCE AND TECHNOLOGY, 


Appellees. 


Appeal from United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANTS 
Statement of the Issues Presented 


1. Does the District Court have jurisdiction under the 


Freedom of Information Act to determine the merits of appellants" 


claim that the Office of Science and Technology has improperly 


withheld a report on the supersonic transport plane? 

2. Are appellants entitled under the Freedom of Information 
Act to disclosure of this identifiable agency record? 

The pending case has not previously been before this Court 


under the same or similar title. 


Reference to Rulings 


The basis of the Order of the District Court presented 
for review is contained in the ruling of the District Court 
dated August 21, 1970, as set forth in pages 1-3 of the Official 


Transcript (App. 28-29). 


Statement of the Case 
History of the Case 

This is an action under the Public Information Section 
of the Freedom of Information Act, 5 U.S.C. 552(a)(3), to obtain 
a report on the'supersonic transport plane (SST) prepared in 
1969 by a committee appointed by Dr. Lee A. DuBridge in his then 
capacity as Director of the Office of Science and Technology, 
Executive Office of the rene A complaint alleging the 
agency's improper withholding of this report was filed on May 
25, 1970. 

On July 24, 1970, the Government moved to dismiss the 
case on the grounds that the District Court lacks jurisdiction 
over the subject matter of the action and the complaint fails to 
state a claim upon which relief can be granted (App. 13). In the 


alternative, the Government moved for summary judgment in its favor. 


1/ Subsequent to the District Court's disposition of this case, 

~ the United States Senate confirmed the President's appointment 
of Dr. Edward E. David, Jr. to replace Dr. DuBridge as Director 
of OST. A Motion to Substitute Named Appellee to reflect this 
change has been filed. 


Appellants filed a cross-motion for summary judgment 
on August 7, 1970, contending there is no genuine issue as to 
any material fact and that the Freedom of Information Act 
requires that the Garwin report be made available to appellants 
(App- 18-19). 

Motions for leave to file amici curiae briefs and 
memoranda in support of appellants' case were filed by the Cities 
of New York and Boston on August 19, 1970, and August 20, 1970, 
respectively. 

Oral argument on appellants’ summary judgment motion 
and appellees’ motion for dismissal or for summary judgment was 
held on August 21, 1970, upon the conclusion of which the District 
Court orally granted the Motion to Dismiss on the two grounds that 
the requested report is covered by executive privilege, enaienae 


the Freedom of Information Act does not apply to the President 


(App. 28-29). A written Order dismissing this case and denying 


appellants' Motion for Summary Judgment was signed and entered 
on August 21, 1970, holding that appellants seek release of a 
Presidential document, the release of which the District Court 
lacks authority to compel; and that the Freedom of Information 
Act does not authorize the court to entertain jurisdiction over 
suits seeking release of a Presidential document (App. 30 ). 
An appeal from the District Court's action was taken 
by appellants on August 24, 1970, along with the filing of is 


Motion for Immediate Hearing and for Summary Reversal. On 


August 28, 1970, this Court entered an Order denying appellants' 
Motions but further ordering that this case shall be scheduled 
for oral argument on the merits as soon after the briefs are 


filed as the Yusiness of the Court permits. 


Statement of the Facts 
Sometime in 1969 Dr. Lee A. DuBridge, in his capacity 
as Director of the Officer of Science and Technology (OST) 
convened an ad hoc committee to prepare a report on the supersonic 
“transport plane, in order to assist Dr. DuBridge to make an assess-— 
ment of the SST program requested by the President (App. 4, 6, 8, 15). 
This committee, headed by Dr. Richard L. Garwin, prepared and 
submitted a report to Dr. DuBridge, who in turn submitted this 
report to the President, along with Dr. DuBridge's own personal 
views on the SST program (App. 8, ae! 
In March and April of 1970, U. S. Representative 
Henry S. Reuss addressed two written requests to Dr. DuBridge 


seeking release of the Garwin report, without success (App. 4, 6-10). 


By letter dated May 20, 1970, John D. Ehrlichman, Assistant to 


the President for Domestic Affairs, advised Representative 


Reuss that the report would not be made available since it was 
"in the nature of inter- and intra-agency memoranda which contained 
opinions, conclusions, and recommendations prepared for the advice 


of the President't(App. 11 ). 


2/ The Garwin report is thought to be critical of the SST program 
and contain factual and other information on the SST not avail- 
able from any other source (App. 24 )..- 


After counsel for appellants was advised by the Office 


of Science and Technology that OST would adhere to the Ehrlichman 
position if a request for the Garwin report were to be made by a 


member of the public (App. 12-13), appellants filed the complaint 


in this action. This report has not been made available to, any 


person outside of the Government and has been made available 


within the Government only to persons whose official responsibilities 


warrant access (App. 15). 


Argument 

The District Court Has Jurisdiction To 

Determine Whether Disclosure Of The 

Garwin Report Is Required Under The 

Freedom Of Information Act 

The District Court's summary refusal to exercise the 
jurisdiction conferred upon it by the Freedom of Information Act 
(hereafter sometimes referred to as the Information Act) was 
wholly erroneous as a matter of law. Based upon a confused 
understanding of the Act, the doctrine of executive privilege, 
and, apparently, the constitutional doctrine of separation of 

i} 


powers, the District Court erroneously granted the Government's 


Motion to Dismiss on the grounds that the court lacked juris- 


diction to entertain the case or compel release of the requested 


report. 


Jurisdiction over the subject matter of an action means 
the power to hear and determine, either way, a case which is a 
proceeding of the kind or class which the Court is authorized to 


adjudicate. United States v. Williams, 341 U.S. 58, 68-69 (1950) 


Bell v. Hood, 327 U.S. 678, 682-85 (1946); Binderup v. Pathe Exchange 


Inc., 263 U.S. 291, 305-07 (1923); West Coast Exploration Co. v. 
McKay, 93 U.S. App. D.C. 307, 213 F.2d 582, 591-92 (1954), 
cert. den., 347 U.S. 989. Whether the complaint states a proper 
cause of action on which the complainants could recover is 
irrelevant to a determination of whether jurisdiction lies to 
hear the suit. The fundamental test of subject matter jurisdic- 
tion is whether the Court has been given power to proceed to a 
determination of the merits. Williams, supra. 

Prior to the 1966 amendments to the Public Information 
Section (5 U.S.C. 552 (a)(3)) of the Information Act, repeated 
instances of improper agency denials of requests for information, 
and the use of previous law as authority for withholding rather 
than disclosing information, were preventing the achievement of 
a workable balance between the right of the public to find out 
how its government is operating and the need of the government 
to keep certain information in confidence. S. Rep. No. 813, 
89th Cong., Ist Sess. (1965); H.R. Rep. No. 1497, 89th Cong., 


2d Sess. (1966); 112 Cong. Rec. 13640-42, 13653 (1966). Congress 


amended this Act to increase citizens’ access to government records 
and to close loopholes in the existing law. Bristol-Myers Co. v. 


FIC, U.S. App. D.C. ‘ F.2d (No. 22,277, March 


26, 1970); American Mail Line, Ltd. v. Gulick, U.S. App. D.C. 


__» 411 F.2d 696 (1969). 

By giving District Courts a strong grant of jurisdiction 
in 5 U.S.C. 552 (a)(3) to review improper agency denials of requests 
for identifiable records (including the power to enjoin and to 
punish for contempt), by directing that proceedings under 5 U.S.C. 
552 (a)(3) shall be expedited, and by making disclosure the! general 
rule and placing upon agencies the burden of justifying mon diecloocre: 
Congress intended to insure that District Courts would have! wide 
latitude to correct all improper refusals to disclose agency records. 
This strong Congressional mandate, therefore, compels District 
Courts to take jurisdiction of all cases brought under the Freedom 
of Information Act, except those patently without proper jurisdic- 
tional grounds, and determine, on the merits, whether production of 
the requested document is required, 

Nothing in the Act itself restricts the District Court's 
jurisdiction in cases where the withheld record is a "Presidential 
document." Questions as to whether the record falls within! one of 
the Act's specific exemptions do not go to the question of jurisdiction, 
but rather involve questions of fact and issues of law which must be 
decided on the merits after jurisdiction has been assumed. ‘Simply 
because the right of the complainants to recover depends on/what 
construction is given to an act of Congress does not mean that 


jurisdiction is lacking. 


In granting the Government's Motion to Dismiss, the 
District Court seems to have inferred that the constitutional 
doctrine of separation of powers precludes Federal courts from 
exercising jurisdiction to review actions of executive agents 
of the President. The law is clearly established to the contrary. 

The President's powers are delegated powers, and actions 
of the President as head of the Executive branch must be justified 
on the basis of the grants of authority under Article II of the 
Constitution or from an act of Congress. Actions of the President 
and the Executive branch are subject to constitutional limitations. 
Federal courts have authority to review Presidential acts and 


enjoin an Executive agent of the President from carrying out an 


illegal order. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579 (1962). 


Neither Article II of the Constitution nor any act of 
Congress gives the Executive branch any direct or indirect power 
not to disclose information within its possession. Congress has 
expressed its will to the contrary by limiting the degree to 
which governmental information can be withheld from the public. 

In order to safeguard the integrity of certain informa- 
tion the disclosure of which might tend to impair the performance of 
specific powers delegated to the President under the Constitution, 
Congress included a number of exemptions in the Act to cover, 


for example, information required by Executive order to be kept 


secret in the interest of national defense of foreign policy 
(exemption (b)(1)) and inter-agency or intra-agency memoranda 
(exemption (b)(5)). But to hold that the doctrine of separation 
of powers precludes any judicial review of the withholding’ of 
Presidential documents is stretching this doctrine far beyond 
its proper scope and spicata 

The District Court's action was substantially influenced, 
it seems apparent, from its erroneous belief that somehow the 
doctrine of executive privilege must apply (App. 28-29), even 


though the Government has never claimed that this privilege is 


applicable in the present case. While the precise bounds of this 


doctrine have never been judicially established, executive privilege 


is partly a constitutional doctrine based upon Article II of the 
Constitution and the separation of powers concept, partly a common 
law doctrine based upon the law of evidence, and partly a statutory 
doctine to the extent executive privilege is now incorporated 

into the Freedom of Information Act. See, e.g., United States v. 
Reynolds, 345 U.S. 1, 7-8 (1953); Epstein v. Resor, 421 F.2d 930 
(9th Cir. 1970), cert. den. _—=sULS. __, 38 U.S.L.W. 3491; 
Ackerly v. Ley, __—s——séaU«S. App. D.C. s,:« 420 F.2d 1336 (1969); 


General Services Admin. v. Benson, 415 F.2d 878 (9th Cir. 1969); 


3/ In this case, the Government has attempted to hide behind the 
label of "Presidential document" without once stating what 
harmful consequences would ensue from disclosure of the report, 
or showing how disclosure would interfere with the President's 
functions. 


Davis, "The Information Act: A Preliminary Analysis", 34 U.Chi.L.Rev. 


761, 763-65, 792-93 (1967); Kramer & Marcuse, "Executive Privilege 
—— A Study of the Period 1953-1960 (Part Two)", 29 Geo.Wash.L. Rev. 
827, 898-904 (1961). 

Dismissal based upon the doctrine of executive privilege 
clearly would be improper. As a Constitutional doctrine under the 
separation of powers concept, the doctrine is inapplicable: the 


complaint in this case does not question the degree to which the 
4/ 


President can withhold information from Congress. 
Considering executive privilege as a common law eviden- 
tiary doctrine, the requisites for making such a claim are so 


obviously lacking that the District Court's invocation of the doctrine 
5/ 
is completely erroneous. In Benson, supra, the Ninth Circuit 


specifically rejected an attempt to rely upon a claim of executive 


privilege raised by inference alone. Here we do not even have such 


4/ There has been a substantial improvement, in any event, in 

~ the problem of excessive claims of "executive privilege" 
by Governmental officials far down the administrative line 
from the President. H. R.Rep.No. 1497, supra at 3. President 
Nixon, consistent with the statements of Presidents Kennedy 
and Johnson, has indicated that "the scope of executive 
privilege must be very narrowly construed", and "executive 
privilege will not be asserted without specific Presidential 
approval." Letter of President Nixon, dated April 7, 1969, 
to Honorable; John E. Moss, Chairman, House Foreign Operations 
and Government Information Subcommittee. 


As set forth in United States v. Reynolds, 345 U.S. 1 (1953) 
and Carl Zeiss Desens v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 
318 (1966), aff'd per curiam, 128 U.S.App. D.C. 10, 384 F.2d 
979 (1967), cert. den. 398 U.S. 952, a formal claim of 
executive privilege 1 lodged by the head of the agency, inclu- 
ding an assessment of the consequences of disclosure, is an 
absolute requirement. 

\ 


6/ 
an inference by the Government, let alone a formal claim. 


Dismissal based upon the doctrine of executive privilege cannot 


be sustained on any theory. 


By holding that there is no judicial review of the 


withholding of every record labeled a "Presidential document", 
the District Court has established a dangerous precedent that, 
if not corrected by this Court, will serve to defeat the very 
purpose of this Act. Congress intended to increase, rather 
than restrict, citizen access to Governmental records and 
information. The District Court's tersely written Order and 
even more confusing oral ruling give all Federal agencies an 
uncontrollable license to send to the President, or have labeled 
as a Presidential document, any record which the agency —- for 
any reason -- decides not to disclose. If the Act is allowed 
to be interpreted in this fashion, a gaping loophole in the) Act 


will have been created which Congress surely did not intend. 


Bristol-Myers, supra. 


It is crucial that the continuing practical effectiveness 
of the Freedom of Information Act not be weakened by the narrow, 


restrictive ruling under appeal in this case. For example, citizens 
7/ 
concerned about the environmental problems of the SST cannot have 


6/ In denying Representative Reuss" request for the Garwin report, 

= the letter from Mr. Ehrlichman did not mention executive 
privilege, or even refer to the report as a “Presidential 
document". Rather, it refers to "a report prepared. . |. for 
Dr. DuBridge's use in connection with his report to the 
President. . . ." (App. 11). 


Critics of the SST are concerned that the plane's expected 
excessive take-off and landing noise, sonic boom, pollutant 
discharges, as well as its still unknown potential for inducing 
weather and climatic changes, will have a serious adverse 
effect on the environment. 
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a meaningful effect upon the legislative processes unless they 
have access to all available technical and factual information 
in the hands of governmental agencies. Congress recognized this 
very point when it passed the National Environmental Policy Act 
of 1969, 42 U.S.C. 4321 et seq., out of a concern over our natural 
resources and in order to prevent environmental damage, by 
requiring that environmental statements of all agencies made in 
accordance with that Act shall be made available to the public 
under the Information Act. 

The words of Congress must be more than an empty cry; 
they demand vigorous enforcement by the courts of the rights of 
citizens to know what the Government is doing and to participate 
in the mechanisms through which decisions are made and policies 
formulated. Meaningful participation includes giving substance 
to the Freedom of Information Act's words and spirit. 


II. The District Court Erred In Denying Appellants' 
Motion For Summary Judgment And Not Ordering 


Disclosure Of The Garwin Report Or An In Camera Examination 
Appellants moved for summary judgment pursuant to 
F. R. Civ. Pro. |56 on the grounds that there is no genuine issue 
as to any material fact and that the Freedom of Information Act 


requires that the Office of Science and Technology make available 


the requested report on the supersonic transport (SST) withheld 


by that agency. 


A. The Truth Of The Material Facts Relied 
Upon By Appellants Is Not In Issue 


When the Government opposed appellants" Motion for 
Summary Judgment, it did not comply with the requirements of 
Local Rule 9(h) that a party opposing summary judgment must 
file a concise "statement of genuine issues" setting forth 
those material facts as to which it is contended there exists 
a genuine issue necessary to be litigated. In the absence of 
any "statement of genuine issues", the District Court was 
authorized to assume the truth of the facts set forth by appellants. 
Thompson v. Evening Star Newspaper Co., 129 U.S.App. D.C. 299, 394 


F.2d 774, 776-77 (1968). 


While the Government might suggest that it had no 


obligation to file a "statement of genuine issues" in light of 

its previously filed motion and supporting materials, this auegestion 
is without legal foundation. Local Rule 9(h) does not make! any such 
exception. And in this case the material facts relied an A the 
respective parties in support of their cross-motions for summary 
judgment are distinctly different. The Government thus cannot stand 
upon its previous motion to deny the truth of material facts relied 


upon by appellants after the Government's own motion was filed. 


See Thompson, supra. 


The Garwin Report Is An Identifiable Agency 
Record And Does Not Fall Within Any Of The 


Exemptions Of The Freedom Of Information Act 


The Public Information Section of the Information Act, 
5 U.S.C. 552(a) (3), requires every agency, upon request, to make 
available to any person identifiable records except for nine 
categories of records specifically exempted in 5 U.S.C. 552(b). 
Disclosure is made the general rule, the agency carries the 
burden of sustaining its action, and nothing in the Freedom of 
Information Act authorizes the withholding of information or 


limits the availability of records to the public except as 


specifically stated in the Act. Bristol-Myers Co. v. FIC, 


U.S.App. D.C. F.2d (No. 22,277, 

March 26, 1970). 
The complaint in this case alleges that the Garwin 

Report is an identifiable record of OST (App. 4). The correspond- 
ence attached to the complaint, which is verified by the affidavit 
of Henry S. Reuss, shows that Dr. DuBridge in his capacity as OST 
director convened an ad hoc panel, under the chairmanship of 
Dr. Garwin, which submitted draft material to Dr. DuBridge in 
order to assist Dr. DuBridge in his task of making an independent 
assessment of the SST program for the President (App. 6, 8, 11). 
This assessment was forwarded to the President, along with 


Dr. DuBridge's own personal views on the SST program (App. 8). 
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Essentially similar factual allegations are Poneained 
in the affidavit of Dr. DuBridge filed in support of the government's 
Motion to Dismiss or, in the alternative, for Summary Sudgmente In 
this affidavit (App. 15), Dr. DuBridge additionally states that the 
Garwin memorandum was prepared “at my request" (in order to assist 
Dr. DuBridge in the task assigned by the President) for transmittal 
to the President, and that the President asked to see the report 
upon learning that such a memorandum was in preparation. 

"Agency" as used in the Freedom of Information Act is 
defined in 5 U.S.C. 551(1) as "each authority of the Government 
of the United States" except the Congress, the Federal Courts, the 


government of the United States territories or possessions, and 


the government of the District of Columbia. In addition, 5/U.S.C. 


551(1) excludes from the requirements of the Freedom of Information 
Act several other classes of agencies (such as court martial and 
military commissions), none of which are applicable to the present 
case. 

The Office of Science and Technology is an authority of 
the Government of the United States and thus an "agency" within the 
meaning of that term as used in the Freedom of Information Act. 
OST was established in the Executive Office of the President pursuant 
to Reorganization Plan No. 2 of 1962, 3 C.F.R. 879-82 (1959-1963 
Compilation), which provided that OST shall be headed by a Director 


appointed by the President and transferred from the National Science 


Foundation to the Director certain specific functions with respect 
to evaluating and coordinating scientific and technological 
programs and activities. 

Recognizing that it is subject to the provisions of the 
Freedom of Information Act, OST published a notice entitled 
"Organization and Information" on July 28, 1967, "in compliance 
with the requirements of the Freedom of Information Act... ." 
32 Fed. Reg. 11060. This notice, inter alia, sets forth the 
procedures for obtaining copies of "identifiable records of 
the Office of Science and Technology" and lists as "exceptions" 
the specific statutory exemptions in subsection (b) of the Act. 
32 Fed. Reg. 11060-61. 

Contrary to the mistaken impressions of the District 
Court (App. 28-:29), there is no exclusion from the requirements 
of the Act for agencies within the Executive Branch of the 
United States Government, even agencies located within the 
Executive Office of the President. While Congress was careful 
to exclude from the definition of agency certain classes of 
agency, it did not so exclude Executive Branch or Executive 


Office agencies. Thus, it has already been established that a 


Presidential Commission established by an Executive Order of the 


President is subject to the Freedom of Information Act during 
the life of the Commission. Skolnick v. Parsons, 397 F.2d 523 


(7th Cir. 1968). 


Going beyond the factual assertions referred to above, 
Dr. DuBridge's affidavit then sails off into unsupported legal 
conclusions -- which the affidavit is without competence to make 
and which appellants had no obligation to counter by way of | 
affidavit -- to the effect that the Garwin report is part of 
the President's records and held solely by Dr. DuBridge in his 
capacity as a custodian of the President's records. Since these 
assertions are unsupported by any factual evidence of record, 
this Court need not reach the question of whether "Presidential 


8/ 


documents" are subject to disclosure under the Information Act. 
| 


Even assuming that Dr. DuBridge could attest that the 


requested report is a "Presidential document", the Act would. 


nevertheless compel its disclosure as an agency record unless 


one of the exemptions in subsection (b) is applicable. The | 
President is not one of the specific exclusions from the defini- 
tion of agency applicable to the Act. For this reason, Professor 
Davis, in his comprehensive review of the Freedom of Information 
Act, concludes that non-exempted Presidential records would be 
subject to the Act's disclosure requirements. Davis, "The 
Information Act: A Preliminary Analysis", 34 U.Chi.L.Rev. 761, 


794 (1967). 


8/ The Garwin report was commissioned by the then director of the 
Office of Science and Technology for his use in preparing his 
own report to the President on the SST. The President did not 
choose the chairman or members of the ad hoc panel, assign it 
the responsibility of preparing a report, or even know that such 
a report was in preparation until after the panel had been con- 
vened by Dr. DuBridge. Simply because the President asked the 
OST director for an assessment of the SST program and received a 
copy of the report this director requested, in order to complete 
his task, does not mean that a "Presidential document" is sought. 


In this case the only exemption relied upon by the 
Government has been exemption (b)(5), which relates to inter- 
agency or intra-agency memorandums or letters not available 
by law to a party other than an agency in litigation with the 
agency. In drafting the fifth exemption, Congress recognized 
that a full and frank exchange of opinions would be impossible 
if all internal agency communications were required to be made 
public, that advice from staff and exchange of ideas among agency 
personnel would not be completely candid if the agency were 
forced to “operate in a fish bowl", and that efficiency of 
Government would be greatly hampered if an agency were prematurely 
required to disclose documents or information which it has received 


or generated prior to completion of its own action. H.R-Rep-No. 


1497, 89th Cong., 2d Sess. 10 (1966); S.Rep.No. 813, 89th Cong., 


1st Sess. 9 (1965). 

At the same time, however, Congress "attempted to delimit 
the exemption as narrowly as consistent with efficient Government 
operation". S.Rep.No. 813, supra. The House Report specifically 
stated that the exemption was not intended to permit "indiscriminate 
administrative secrecy". H.R.Rep.No. 1497, supra. 

Consistent with the intent of Congress, courts in applying 
the language of the fifth exemption to requests for production of 
withheld documents have narrowly construed this exemption. Cases in 
this Circuit have been very explicit in recognizing the positive 


policy of disclosure behind the Act. 


| 
Thus in the Bristol-Myers case, this Court reversed 


the District Court for not examining the disputed documents 


and explaining the specific justification for withholding 


particular items. This Court indicated that "purely factual 
reports and scientific studies cannot be cloaked in Secrest 
under exemption (b) (5), which was designed to protect aig 
internal working papers in which opinions are expressed and 
policies pe 
In Grumman Aircraft Engineering Corp. v. Renegotiation 


Board, U.S. App. D.C. > F.2d 


(No. 22,635, March 10, 1970), this Court took a narrow rather 


than expansive view of exemption (b)(5) and ordered the District 
Court to hold an in camera examination of the disputed documents 
to see which documents (or parts thereof) are required to be 
disclosed. In Ackerly v. Ley, ____ U.S. App. D.C. , 420 F.2d 
1336 (1969), this Court again remanded a case to the District Court 
for a fuller description of the contents of the reports and why 
exemption (b)(5) should be applied. This Court there noted "the 
inevitable temptation of a governmental litigant" to interpret the 
fifth exemption too broadly. 420 F.2d at 1341. 

The essential test of the fifth exemption relates to the 
contents of this document. Insofar as the contents consist of 
factual, investigatory, and technical information, their disclosure 


would be required. 


9/ See also General Services Admin. v. Benson, 415 F.2d 878 


(9th Cir. 1969). 


Without even specifying whether the report is alleged 
to be an inter-agency memorandum or an intra-agency memorandum, 
or anything concerning its contents, the Government has merely 
indicated that the purpose of the report was to assist in an 


evaluation of the SST program. This is not enough. The Govern- 


ment has not met its burden with such a sketchy showing. 


Since the committee which prepared the report was headed 
by a physicist, and Dr. DuBridge in transmitting this report gave 
the President his own separate personal evaluation of the SST program, 
it appears substantially likely that the Garwin report is composed 
of factual and technical information from a scientific panel of 
the type which is not covered by the fifth exemption. Disclosure 
is thus mandatory. 

In any event, the Act does not permit the agency to 
make the determination behind closed doors and without meaningful 
judicial review, since an agency would always tend to claim 
questionable information fell within one of the ease 
At the very least, and in conformity with recent decisions of this 


11/ 
Court, the District Court should have ordered an in camera 


Since OST's functions involve evaluating and coordinating 
scientific and technical programs for the President, OST 
would routinely be able to. refuse Freedom of Information 
Act requests of purpose -=- rather than contents -- were 
the test of the fifth exemption. 


Ackerly v. Ley, supra; Bristol-Myers, supra; Grumman, Supra. 


| 
examination to determine the contents of the report and make 


specific findings of fact which would present an adequate record 
for review by this Court. Appellants respectfully suggest that 
such an examination be ordered by this Court in the event this 
Court reserves judgment on appellants’ Motion for Summary 
Judgment until more specific information on the contents of the 


report are known. 


Conclusion 


Appellants respectfully request that this Court maverse 
the District Court's conclusion that it is without jurisdiction 
to entertain this case and remand the case to the District coore 
with instructions to grant appellants" Motion for Summary Judgment, 


or, in the alternative, to conduct an in camera examination of the 


disputed report and make specific findings of fact and conclusions 


of law as to whether disclosure is required under the Freedom of 


Information Act. 


Respectfully submitted, 


Lawrence Speiser Peter L. Koff 

American Civil Liberties 252 Harvard Street | 
Union Foundation Cambridge, Massachusetts 02139 

1424 - 16th Street N. W. 

Washington, D. C. 20036 


Of Counsel: 
Melvin L. Wulf 
American Civil Liberties 

Union Foundation 
156 Fifth Avenue 
New York, New York 10010 


Attorneys for Appellants | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,573 


GARY A. SOUCIE 
and 
W. LLOYD TUPLING, 


Plaintiff—Appellant, 


Vv. 
EDWARD E. DAVID, JR. 
and 
OFFICE OF SCIENCE AND TECHNOLOGY , 


Defendant-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 
COUNTER-STATEMENT OF THE QUESTIONS PRESENTED* 


Whether the Public Information Act requires public dis- 
closure of Presidential documents -- in this case, a memoran- 
dum prepared for transmittal to the President for his use in 
his personal deliberations, and transmitted to him at his per- 
sonal request. 

* This case has previously been before the Court on appellants’ 
motion for immediate hearing and for summary reversal. Appel- 


lants' motion for immediate hearing and summary reversal was 
denied by order of the Court filed August 28, 1970. 


COUNTER-STATEMENT OF THE CASE 


A. Nature of the Case 

In their complaint, plaintiffs sought to obtain a court 
order enjoining Dr. Lee DuBridge, Director of the Office of 
Science and Technology, Executive Office of the President,1/ 
from refusing to withhold from plaintiffs a memorandum per- 
taining to the supersonic transport (SST). (App. 3-5). 2/ 
The circumstances surrounding the memorandum are described in 
the affidavit of Dr. DuBridge, filed with the Government's 
motion for summary judgment (App. 15): 


2. During the early part of 1969, the Presi- 
dent personally requested me to provide him with 
an independent assessment of a program known as the 
SST program. To assist in the task assigned me by 
the President, I convened an ad hoc panel of which 
Dr. Richard L. Garwin was chairman. At my request 
this panel prepared a memorandum, sometimes referred 
to as the Garwin Report, for transmittal to the 
President. No other memorandum was prepared by any 
panel of which Dr. Garwin was chairman to the best 
of my knowledge. Upon learning that the panel had 
been organized and was preparing a memorandum, the 
President stated to me that he wanted very much 
to see it as soon as it was ready. 


3. The memorandum prepared by the Garwin 
panel was prepared for the sole purpose of con- 
veying views, evaluations, opinions and recom— 
mendations to the President, at the President's 
request. It was prepared as an aid to the Presi- 
dent in the course of his deliberations, and for 
no other purpose. 


4. The Garwin memorandum is part of the 
President's records. I hold it solely in my 
capacity as a custodian of the President's records 


L The present appellee, Edward E. David, Jr., is Dr. 
DuBridge'’s successor in office. 


2/ “App.” refers to the Appendix to Briefs. 
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and am accountable directly to the President for 
the use and custody of this memorandum. Authority 
to release this memorandum must come from the 
President and the President alone. It has not been 
made available to any person outside the Governmen 
and has been made available only to persons whose 

official responsibilities warrant access. 


Representative Henry S. Reuss requested a copy of the 


Garwin memorandum in a letter addressed to the Director of 


the Office of Science and Technology, Executive Office of the 


President. (App. 6). Dr. DuBridge denied Congressman Reuss’ 
request, advising that the requested material "was prepared 

in response to a personal request by the President for an in- 
dependent assessment by my office of various aspects of the 

SST program * * * * The document in question was not finalized 


and was used as part of a direct input to the President.” 


(App. 8-9). Subsequently, Representative Reuss repeated 
his request, asking Dr. DuBridge that "if you feel that you 
are unable to provide me with a copy without first clearing 
it with the President, I would appreciate it if you would 
attempt to get his approval." (App. 7). Dr. puBridge re- 
sponded to Representative Reuss by indicating that he had 
referred the Representative's request to Counsel to the 
President. (App. 10). John D. Ehrlichman, Assistant to the 
President for Domestic Affairs, then advised Representative 
Reuss that, since the Garwin memorandum was “prepared for the 
| 


advice of the President", it must be kept in confidence and 


not made available to any person outside the Executive, 
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including a member of Congress. (App. 11). 3/ 

In addition to Representative Reuss' request, Mr. Peter 
L. Koff -- counsel for appellants-- telephonically requested 
a copy of the Garwin memorandum. Mr. Koff was advised by 
an assistant to Dr. DuBridge "that the Office of Science and 
Technology was without authority to make available to a mem- 
ber of the public the report of Dr. Garwin, since this matter 
involved a Presidential document over which the Office of 
Science and Technology had no control. * * *". (App. 12-13). 

B. District Court Proceedings 

In the district court, both parties filed motions for 
summary judgment. 4/ The Government's motion (App. 13) relied 
on the affidavit of Dr. DuBridge. In addition, there had al- 
ready been filed, as exhibits to the complaint, copies of the 
correspondence between Congressman Reuss, Dr. DuBridge and 
Mr. Ehrlichman. | Plaintiff's motion for summary judgment (App. 


18-19) relied on the affidavit of Dr. DuBridge, an affidavit 


of Congressman Reuss attesting to the accuracy of the copies 


of his correspondence with Dr. DuBridge and Mr. Ehrlichman, 
and an affidavit’ of plaintiff's counsel as to his telephone 
conversation with an assistant to Dr. DuBridge. In addition, 
an affidavit was filed of W. Lloyd Tupling, a plaintiff in 
37 Some details of denial of access to the Garwin report in 


Tesponse to the requests made by Representative Reuss are set 
forth in the Complaint under the heading "The Acts Complained 


of." (App. 4). 


4/ The Government's motion asked for dismissal or, in the 
alternative, summary judgment. 
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| 
these proceedings, which averred that "[t]he Senate should 
not be asked to vote on further SST appropriations until af- 
ter all significant known information on the SST Program has 
become available to them and to the public" and "[i]f the 
pending SST appropriations request is approved prior to the 
release of the Garwin report, the momentum built up by this 
program and the extent of the United States commitment to 

| 


the program at that time would be so great that, in my opinion, 


it will be immeasurably more difficult thereafter to defeat 


| 
future SST appropriations requests * * * *," (App. 23-26) . 


The plaintiffs contended that there was a single issue of 
fact in the case necessary tol litigated -- viz., whether 
the President had personally requested the Garwirt panel to 
prepare the memorandum, or whether Dr. DuBridge, in response 
to the President's request for an evaluation of the SST Pro- 


gram, asked the panel to prepare a memorandum for transmittal 


to the President. 5/ 
57 Plaintiffs' statement of the material issue of fact in the 


case was as follows (App. 17): 


1. "The memorandum prepared by the Garwin 
Panel was prepared for the sole purpose of con- 
veying views, evaluations, opinions and recom- 
mendations to the President, at the President's 
request. It was prepared as an aid to the 
President in the course of his deliberations, 
and for no other purpose." (Defendants' State- 
ment of Material Facts, $2). 


To the extent the factual assertions 
in the quoted paragraph indicate that the Presi- 
dent personally requested the Garwin Panel to 

(To be continued) 


Cc. The District Court's Decision 

The District Court entered an order granting defendants' 
motion to dismiss and dismissing the action "on the grounds 
that the memorandum plaintiffs seek is a Presidential docu- 
ment; the Court lacks authority to compel release of Presi- 
dential documents; and 5 U.S.C. 552 does not authorize the 
Court to entertain jurisdiction over suits seeking to obtain 
Presidential documents." (App. 30). 

D. Prior Proceedings In The Court of Appeals 

On August 24, 1970, plaintiffs filed a motion for im- 
mediate hearing and for summary reversal of the District 
Court's order entered August 21, 1970. On August 28, 1970, 
this Court denied plaintiffs' motion, setting an expedited 
briefing schedule. 

STATUTES INVOLVED 
The Administrative Procedure Act, 5 U.S.C. 551, et seq., 


provides in pertinent part: 


§ 551. For the purposes of this subchapter - 


(1) "Agency" means each authority of the 
Government of the United States, whether or not 
it is within or subject to review by another 
agency, but does not include - 


(A) The Congress; 
57 Cont'd 


prepare a memorandum, these assertions are ambiguous 
and directly contradict the defendants prior factual 
assertion that "at Dr. DuBridge's request this panel 
prepared a memorandum for transmittal to the Presi- 
dent." (Defendants' Statement of Material Facts, 91; 
see DuBridge affidavit, JJ 2-3). 


Plaintiffs also dispute the "legal conclusions” that Dr. 
DuBridge was custodian of the memorandum. (App. 18). 


a Go 


(B) The courts of the United States; 


(C) The governments of the territories or 
possessions of the United States; 


(D) The government of the District of 
Columbia; * * * 


§ 552. (a) Each agency shall make available 
to the public information as follows: * * * 


(3) * * * Each agency, on request for iden- 
tifiable records made in accordance with published 
rules stating the time, place, fees to the extent 
authorized by statute, and procedure to be followed, 
shall make the records promptly available to any 
person. On complaint, the district court of the 
United States in the district in which the com- 
plainant resides, or has his principal place of 
business, or in which the agency records are 
situated, has jursdiction to enjoin the agency 
from withholding agency records and to order the - 
production of any agency records improperly with-— 
held from the complainant. In such a case the 
court shall determine the matter de novo and the 
burden is on the agency to sustain its action. 

In the event of noncompliance with the order of 
the court, the district court shall punish for 
contempt the responsible employee, and in the 
case of a uniformed service, the responsible 
member. [1964 Edition, Supplement V]. 


SUMMARY OF ARGUMENT 


1. The Garwin memorandum is a Presidential document; it 


was prepared for the President's personal use in his deliber- 
ations, and he personally asked that it te sent to him. In 
addition, the Office of Science and Technology has no authority 
to release the memorandum without Presidential approval, and 
on this ground has already refused disclosure to a Coneresse 
man. In these circumstances, the Garwin memorandum must be 
treated as a document in the President's personal possession, 


for purposes of determining whether the Information Act applies. 
=F = 


See Cook v. Willingham, 400 F.2d 885 (10th Cir. 1968), holding 
that the exclusion of court records from the Information Act 
extends to a presentence report in the possession of prison 
officials even though prisons are not exempt from the Act -- 
on the ground that the presentence report is prepared for the 
court's use. 

2. The Information Act does not apply to Presidential 


documents. The scope of the Information Act is delineated by 


the term "agency", and that term is defined by the defini- 


tional section of the Administrative Procedure Act. The 
President has never been considered an "agency", and obviously 
has never been thought to be subject to the requirements of 

the Administrative Procedure Act. Moreover, in the Information 
Act Congress provided that the courts could enjoin the "agency" 
from withholding the records in question. Yet it is well es- 
tablished that the courts have no jurisdiction to enjoin the 
President. State of Mississippi _v. Johnson, 71 U.S. (4 Wall.) 
475. There is no evidence that Congress intended to change 
this rule and give the courts jurisdiction over the President. 
If the Act were so construed, it would raise grave constitu- 
tional doubts. | Throughout our history, Presidents have as- 
serted the right to withhold disclosure of documents from 
Congress; and while the courts have not yet passed on this 
issue, there is considerable constitutional support for this - 
position, grounded in the constitutional separation of powers 
and the vesting of the executive power in the President. See 


Article II, Section I. Yet it can hardly be that the general 
— Sh 


In the service of avoiding constitutional doubt, the A 


be construed not to require public disclosure of Presidential 


documents. 
ARGUMENT 


THE DISTRICT COURT PROPERLY DISMISSED THE 

ACTION BECAUSE PRESIDENTIAL DOCUMENTS, 

INCLUDING THE MEMORANDUM PLAINTIFFS SEEK, 
ARE NOT WITHIN THE REACH OF THE INFORMATION ACT 


A. The Garwin memorandum is a Presidential document. 


The uncontradicted affidavit of Dr. DuBridge establishes 


that the Garwin memorandum was prepared for the sole purpose 
| 
of conveying views, evaluations, opinions and recommendations 


to the President as an aid to the President's personal deliber- 
ations on the SST Program. The memorandum was transmitted 
directly to the President at his personal request. &/ ‘In 
addition, the Assistant to the President, Mr. Ehrlichman, has 
ruled that the memorandum not be disclosed (App. 11), and the 
Office of Science and Technology is bound by that ruling. 

(App. 12-13, 15). : | 


6/7 In the district court, plaintiffs claimed that there was 

a genuine issue of fact as to whether the President personally 
requested preparation of the memorandum, or Dr. DuBridge re- 
quested it for transmittal to the President. (App. 17). 

(This was the only issue of fact claimed to exist by the 
plaintiffs. (App. 17-18).) However, Dr. DuBridge's uncon- 
tradicted affidavit (App. 15), consistently with the Statement 
of Material Facts filed by the Government and uncontradicted 
by defendants, (App. 16-17), both state that the memorandum 
was requested initially by Dr. DuBridge in response to the 
President's request for an assessment of the SST Program, and 
when the President learned that it was in preparation, he 
asked to see it as soon as it was ready. 


-9- 


In these circumstances, the district court was plainly 
correct in concluding that the Garwin memorandum is a Presi- 
dential document, The district court's conclusion is supported 
by the Tenth Circuit's decision in Cook v. Willingham, 400 F.2d 
885 (1968). There the question was whether a pre-sentence 
report -- which was held by prison officials -- was a court 
document or 2 prison document for purpose of the Information 
Act. If it were viewed as a prison document, it was producible 
at the suit of a prisoner, since the prison constituted an 
"agency" for purposes of the Act. If, however, it were viewed 
as a court document, it was not producible, since courts are 
exempt from the Information Act (by virtue of their exclusion 


from the Act's definition of "agency" (5 U.S.C. 551). The 


Tenth Circuit held that the report was a court document and 


consequently was not producible, despite the fact that the 
suit had been brought against the prison officials, seeking 
a copy of the report which they held. The Tenth Circuit 
concluded: 
A presentence investigation is made and the report 
submitted to the sentencing court pursuant to Rule 
32(c) Federal Rules Criminal Procedure. It is 
clear that the presentence report is not an agency 
report and is therefore not available to the public 
under 5 U.S.C. §552. 
400 F.2d at 885-6. Similarly here, the Garwin memorandum was 
prepared for transmittal to the President, md submitted to 
him at his request. Consequently, for purposes of the Infor- 


mation Act, it must be considered as a Presidential document 


rather than a document of the Office of Science and Technology. 
-10- 


Cook v. Willingham, supra, represents an application of 
the doctrine laid down by the Supreme Court in Touhy v. Ragen, 
340 U.S. 462, and Boske v. Comingore, 177 U.S. 459. In Touhy, 
the Court held that the Attorney General could validly instruct 
his subordinates not to produce documents in court without his 
approval; and where the Attorney General refused such approval, 
the Court held that it was necessary to obtain jurisdiction 


over the Attorney General in order to obtain the document. 


Thus an order holding an F.B.I. agent in contempt for refusing 


to produce a report pursuant to the Attorney General's instruc-— 
tions was reversed. A similar result was reached in Boske Vv. 
Comingore, holding that a federal court could not order /pro- 
duction of a document in the hands of a revenue agent without 
obtaining jurisdiction over the Secretary of the Treasury and 
issuing an order against him. 

In short, the Supreme Court held that although custody 
of the document was in the hands of a lower level employee, 
for purposes of court orders the document was to be considered 
as in the possession of the official with ultimate control 
over it. Thus, under Touhy and Boske, a document would be 
considered a Presidential document if the President had handed 
it to his secretary for safekeeping, just as a judge's office 
memorandum would be considered a court document -- exempt from 
disclosure under the Information Act-- even though the judge 
handed it to his secretary or his law clerk. And suit against 
the subordinate would not avoid the qiestion of whether the 


Presidential document, or the court document, is exempt from 
-ll- 


disclosure. The! result here should be no different because 
the President placed the document in the custody of the 
Director of the Office of Science and Technology, rather than 
his secretary. So long as the document was prepared for the 
President's personal use and may not be released without his 
authorization, the question must be faced as to whether Presi- 
dential documents are subject to the Information Act. The 
question cannot be avoided simply because the plaintiffs' 
complaint named Dr. DuBridge rather than the President. 

B. Congress did not intend the Information Act to apply 
to Presidential documents. 

1. The Information Act provides that "[elach agency shall 


make available to the public" certain specified information. 


5 U.S.C. 552(a). Thus, the Act does not apply to a Presiden- 


tial document unless Congress intended to include the Presi- 
dent within the meaning of "[e]ach agency." The plain mean- 
ing of the term "agency" surely does not extend to include 

the President of the United States. Moreover, the Information 
Act utilizes the definition of the term "agency" set forth in 
the Administrative Procedure Act: i.e., "each authority of 

the Government of the United States, whether or not it is 
within or subject to review by another agency." 5 U.S.C. 

551. Plainly, the Administrative Procedure Act was. not in- 
tended to apply to the President; although the President is 


obviously an "authority", no or has ever suggested that his 
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decision-making must follow the various procedures specified 


in the Administrative Procedure Act. The coverage of the 
Administrative Procedure Act and the Information Act is, with 
exceptions not here relevant, coextensive; both Acts monet! 
governmental activities performed by Federal agencies or their 
divisions, but do not reach activities of the President and 
his office. 

Further confirmation of the exclusion of the President 
from the coverage of the Information Act is contained in the 
enforcement section of the Act. That section provides: | "On 
complaint, the district court * * *has jurisdiction to enjoin 
the agency from withholding agency records * * *." 5 U.S.C. 
552(a)(3). Yet as early as State of Mississippi v. Johnson, 
71 U.S. (4 Wall.) 475, the Supreme Court held: 

* * * This Court has no jurisdiction of a bill to 

enjoin the President in the performance of his 

official duties; and that no such bill ought to 

be received by us [At. p. 501]. 

There is no evidence that Congress intended to change this 
rule to enable the courts to entertain suits against the 
President for purposes of compelling public disclosure of 

his papers under the Information Act. | ieee 

2. A serious constitutional question would be raised by 
any assertion of jurisdiction under the Information Act to 


compel public release of Presidential documents, The Court 


should not, of course, adopt a construction which will raise 


serious constitutional questions unless no other reading of the 


statute is possible. As the Supreme Court said in United 


States v. Witkovich, 353 U.S. 194, 261 (1954): 


The path of constitutional concern in this 
situation is clear. 


‘When the validity of an Act of the 
Congress is drawn in question, and even if 
a serious doubt of constitutionality is 
raised, it is a cardinal principle that 
this Court will first ascertain whether a 
construction of the statute is fairly pos- 
sible by which the question may be avoided. 
Crowell v. Benson, 285 U.S. 22, 66.' 

At least 17 Presidents -- from President Washington 
through President Truman -- have asserted the right to refrain 
from making public any papers which they believe necessarily 
should remain confidential in the performance of their 
executive duties. Availability of Information From Federal 
Departments and Agencies, Hearings before the Subcommittee on 
Government Operations, House of Representatives, 84th Congress, 
2d Sess., pp. 2891-2945. And the President's right to with- 
hold information from Congress has been asserted in broad 
absolute terms. 40 Opinions of the Attorneys General 45, 47-9 
(opinion of Attorney General Jackson). While the Presidential 
assertion of a right to withhold disclosure has generally 
been in terms of a refusal to disclose to Congress, surely 


members of the public may not obtain documents which Congress 


could not obtain. 


To be sure, the courts have yet to pass on the question 


of whether Congress can compel the public disclosure of | 
Presidential documents. But the issues involved are clearly 
substantial; and in view of Article II, Section 1 of the 
Constitution ("[t]he Executive Power shall be vested ina 
President of the United States of America."), the Constitu- 
tion may well preclude Congress from enacting legislation in 
any way controlling the President's actions with regard to 
Presidential papers, including his actions in instructing 
subordinate executive officers acting for him not to release 
specified papers without his authority. Although unauthorized 
action by persons acting as the President's delegatees can be 
enjoined if they act in violation of the Constitution or 
valid statute, Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
559 (1952), this does not mean that the Congress or Courts 
may intervene in the internal functioning of the Chief 
Executive's Office. Myers v. United States, 272 U.S. 52 (1926). 
See also, United States v. Owlett, 15 F. Supp. 736 (MD Pa. 1936). 
An order, such as plaintiffs seek, might be held to "prevent 
the performance of executive duties of the President." | Hob- 
son v. Tobriner, 255 F. Supp. 295, 300 (D D.C. 1966). This 
is dramatized by the landmark decision in State of Mississippi 
v. Johnson, 71 U.S. (4 Wall) 475). The State of Mississippi 
sought to enjoin enforcement of the Reconstruction Acts by 
the President of the United States and his officers and agents. 
The Attorney General's classic argument in opposition to filing 


of the Bill for Injunction rings true to this day: 
amiss 


"It is not upon any pecular immunity that the 
individual has who happens to be President; 

upon any idea that he cannot do wrong; upon 

any idea that there is any particular sanctity 
belonging to him as an individual, as is the 
case with one who has royal blood in his veins; 
but it is on account of the office that he holds 
that I say the President of the United States is 
above the process of any Court or the jurisdic- 
tion of any court to bring him to account as 
President.” [At p. 484, Argument Against Filing]. 


Agreeing with this argument, the Supreme Court held at p. 501: 

We are fully satisfied that this court has 

no jurisdiction of a bill to enjoin the 

President in the performance of his official 

duties; and that no such bill ought to be 

received by us. 

In sum, a serious constitutional question of infringement 
of the executive power vested in the President by Article II, 
Sec. I of the Constitution would be presented by plaintiffs’ 
construction of the Information Act. A construction which 
exempts Presidential documents accords with the wording of the 
Act, its legislative history, and historical context, and 


therefore should be adopted in the service of avoiding consti- 


tutional doubts. 


CONCLUSION 


For the foregoing reasons, the district court's order 
should be affirmed. 
Respectfully submitted, 
WILLIAM D, RUCKELSHAUS 
Assistant Attorney General, 


THOMAS A. FLANNERY 
United States Attorney, 


ROBERT V. ZENER 
HARLAND F, LEATHERS 


Attorneys, 
Department of Justice, 


NOVEMBER 1970 , Washington, D.c. 20530. 
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Briefly stated, the argument set forth in the appellees 
brief is as follows: (1) ‘The Garwin Report is a "presidential 
document (appellees' brief, pp. 9-12) and (2) Congress aid not 
intend to make “Presidential documents" available under the 


Freedom of Information Act (appellees' brief, pp. 12-13). 


In addition, the appellees argue that this Court, in seeking 


to determine the intent of Congress, should avoid a construc-— 
tion of the Act which would include "Presidential documents" 
and thereby, in the opinion of the appellees, raise a “serious 


constitutional question." 
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Appellants wish to respond briefly to these arguments. 


I. THE GARWIN REPORT IS A RECORD OF THE 
OFFICE OF SCIENCE AND TECHNOLOGY, 
NOT A PRESIDENTIAL DOCUMENT. 


a eee eee 


Appellants‘ opening brief (pp. 14-16) documents that the 
Garwin report is a record of the Office of Science and Techno- 
logy and an agency record within the meaning of the Freedom of 
Information Act. Appellees have chosen not to respond to this 
argument, as if to assume that a record appellees contend is a 
“presidential document", ipso facto, can not be a record of 
OST. Rather than reargue appellants' position that the dis- 


closure of an OST record is at issue in this case, appellants 


will refute appellees' unsupported contentions that the Garwin 


report is a Presidential document. 

One of the most obvious weaknesses in appellees’ position 
is that no attempt has been made to define the scope and 
meaning of "Presidential document" as a purported exception to 
the disclosure requirements of the Freedom of Information Act. 
The absence of any such definition and the District Court 's 
failure to set forth any standards for application of its 
decision give appellants serious concern. Unless this court 
specifically rejects the "Presidential document" exception 


which has been gratuitously written into the Act without any 


istory, 


case law, or legislative h 
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: 
In Cook, the court simply held that a presentence report initially 
prepared for the use of and submitted to the trial eourt) as not 
an agency record under the Information Act, since courts are 
excluded from the definition of agency.in 5 U.S.C. 551 q). 
The court did not decide the question whether the report was to 
be considered a court record or a prison record. | 

In the present case, the Garwin report was initially 

prepared for the use of and submitted to an agency specifically 
subject to the Act. Under Cook, the record in this case would 
be reachable under the Information Act, and the fact that the 
President asked to see the report is irrelevant. 
Appellees also place great reliance upon the two Supreme 


Court cases of United States ex rel. Touhy v. Ragen, 340 U.S. 


462 (1951), and Boske v. Comingore, 177 U.S. 459 (1900), in 
order to support the conclusion that appellees seek a presiden- 
tial document not reachable under the Act. Neither of these 
cases stands for the sweeping propositions for which they are 
erroneously cited. 

The narrow holding of the Touhy case was that a Department 
of Justice order promulgated under the authority of 5 U.S.C. 22, 
which prohibited subordinates of the Department from disclosing 


Departmental records without the Attorney General's approval, 
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was valid and that the subordinate's refusal to produce the 
requested reports was proper. In Boske, the Court upheld the 
authority of the Secretary of Treasury pursuant to Rev. Stat. 
s. 161 (predecessor of 5 U.S.C. 22) to adopt regulations 
reserving the determination of when to disclose records in the 
custody of subordinates. 

fo the extent that Touhy and Boske indicate that a suit 
for disclosure of a departmental record must be brought against 
the head of that department, the present suit is in complete 
accord. Tne complaint in this case is brought against the head 
of the agency whose record is sought by appellants. 


; Appellees have attempted to rely upon Touhy and Boske by 


the construction of an artificial doctrine that, by analogy, would 


buttress the proposition that the Garwin report is a Presidential 
document. This argument, strained and irrelevant, in no way 
addresses itself to the facts of this case, which case seeks 
Gisclosure of a record of OST. 

In addition, appellants point out that the specific 
legislative authority upon which Touhy and Boske were decided, 
5 U.S.C. 22 and its predecessor Rev. Stat. s. 161, was subse- 
quently revised and codified as 5 U.S.C. 301 with the following 
new language not found in the old statute: "This section does 
not authorize withholding information from the public or 


limiting the availability of records to the public." 
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Thus, the Information Act's provisions would still come! into 


play even if these cases were applicable to the present; suit.- 


II. CONGRESS DID NOT INTEND TO EXCLUDE ALL PRESIDENTIAL 
DOCUMENTS FROM THE INFORMATION ACT. 


Even assuming that the Garwin report is a Presidential 
document, its disclosure under the Freedom of Information Act 
woul@ still be required. Appellees do not show otherwise. 

Obviously inadequate are the appellees unsupported 
statements as to wnat the meaning of the Act ought to be, and 
what Congress surely meant in not excluding the President from 
the definition of agency applicable to the Act. Neither on the 
face of the Act nor in its legislative history is any intention 
shown by Congress to exempt all Presidential documents. 

fo the contrary, the legislative history showes that 
Congress was made aware thet it was extending coverage of the 
Act to Presidential records not otherwise exempt,” over the 
strong objections of the Department of ee Congress, 


despite these objections, chose not to change the Act to 


2/ see Hearings on s. 1160, s. 1336, s. 1758, and s. 1879 
Before the Subcommittee on Administrative Practice and 
Procedure, Senate Judiciary Committee, 89th Cong., | 
Ist Sess. 200, 204-05 (1965). See also the written 
statement of Professor Davis to the Senate Subcommittee 
Hearings on s. 1663 Before the Subcommittee on 
Baministrative Practice and Procedure, Senate Judiciary 
Committee, 88th Cong., 2d Sess. 244, 248 (1964). 
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Appellants Gisagree that a serious consti-~ 
tutional question would be raised by assertion of juris- 
Giction under the Act of this Court determined appellants 
seek release of a Presidential document. Nothing in 
Article II of the Constitution confers upon the President 
the power to withhold documents from the public. unless 
the appellees can show, and they have not, that compellin 
release of a Presidential document would interfere with the 
conduct of some power given to the President under the 


Constitution, 2a serious constitutional question is not pre-- 


What this case does present, however, is the oppor- 


tunity for this Court to reaffirm its previous rulings and 


make clear that the Freedom of Information Act's broad goals 
of increasing citizen access to governmental records and 
information will not be defeated by the creation of loop- 
holes in the Act not meant to exist, or by the flouting of 
the specific words and meaning of this Act. 


a 


3/ The absence of any such infringement on a Presidential 
power xenders the Jonnson case and Myers v. United, States, 
72 U.S. 52 (1926), inapplicable. 
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STATEMENT OF THE CASE 


In the present action, plaintiffs have filed a complaint 


(App. 3-5) in which, in accordance with 5 U.S.C. §552 


(the so-called "Freedom of Information Act"), they seek 


@isclosure of a particular document. Plaintiffs’ complaint 


describes the document as a “report on the supersonic 


transport (SST) prepared for the defendant [the then. 
defendant DuBridge] by a committee headed by Dr. 
Richard L. Garwin." (App. 4, par. 5). 


In opposition to plaintiffs’ complaint, defendants 


filed a Motion To Dismiss Or, In The Alternative, For 


Summary Judgment. (App. 13-14). Attached to the 
latter motion is an Affidavit of Dr. Lee A. Seer ianee 
(App. 14-16). In his affidavit, the then defendant | 
DuBridge described the document as follows: 


"2, During the early part of 1969, the 
President personally requested me to provide 
him with an independent assessment of a program 
known as the SST program. To assist in the 
task assigned me by the President, I convened 
an ad hoc panel of which Dr. Richard L. Garwin 
was chairman. At my request this panel prepared 
a memorandum, sometimes referred to as the 
Garwin Report, for transmittal to the President. 
No other memorandum was prepared by any panel 
of which Dr. Garwin was chairman to the best 
of my knowledge. Upon learning that the panel 
had been organized and was preparing 2 memorandum, 
the President stated to me that he wanted very 
much to see it as soon as it was ready. 


“3. {The memorandum prepared by the Garwin 
panel was prepared for the sole purpose of 
conveying views, evaluations, opinions and 
recommendations to the President, at the 
President's request. It was prepared as an aid 
to the President in the course of his deliber- 
ations, and for no other purpose." (App. 14-16). 


In addition to the defendants’ motion, a Motion For 
Summary Judgment was filed by the plaintiffs. (App. 
18-19). 

On August 21, 1970, the Court below issued an 
Order, part of which reads as follows: 


“ORDERED that defendants’ Motion to 
Dismiss is granted and the action is hereby 
dismissed on the grounds that the memorandum 
plaintiffs seek is a Presidential document; 
the Court lacks authority to compel release 
of Presidential documents; and 5 U.S.C. 552 
does not authorize the Court to entertain 
jurisdiction over suits seeking to obtain 
Presidential documents; and it is 


“FURTHER ORDERED that plaintiffs’ Motion 
for Summary Judgment is denied." (App. 30) 


The matter presently before this Court is the propriety 
of the quoted Order. 
Issue-Presented 


ee — 


Assuming that the present case comes within the 


provisions of the Freedom of Information Act, does the 


doctrine of separation of powers prohibit a federal court 
from ordering disclosure of the document sought herein? 
Argument 
THE COURT BELOW ERRED IN RULING THAT IT WAS WITHOUT 
AUTHORITY TO COMPEL DISCLOSURE OF THE DOCUMENT SOUGHT 
IN THE PRESENT CASE. 
With all due respect to the Court below, the City of 


Boston believes that the reasons for that Court's Order 
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are unclear. Conceivably, the Court's Order was based 
upon a belief that the document was not in the custody 

of an "agency" within the meaning of 5 U.S.C. ssi (a). 
However, the Court's reference to “executive privilege" 
(App. 28-29) and its lack of authority to compel rejease 
of Presidential documents suggests that one reason, if 
not the primary reason, for the court's Order was its 
belief that ordering disclosure in the present on ne 


infringe upon the powers which have been reserved to the 


president by the Constitution. In any event, in the 
| 


present brief the City assumesthat the present case satis 


fies all the requirements of the Freedom of Information 


i/ 
Act and will only discuss the constitutional issue of 


SS ——————————— 
1. With respect to this question the City 

wishes merely to emphasize the broad definition given 

to “agency” by 5 U.S.C. §551(a), a definition which, 

while excluding the Congress and other authorities, ‘does 

not exclude the President. Furthermore, the City agrees 

with the ruling of the Court below to the effect that the 

document sought does not come within the “internal | 

memorandum" exemption of 5 U.S.C. §552 (b) (5). (App. 

28). 


separation of powers which it considers to have been 
raised by the Court below. 

Although, as already suggested, the reasons for 
the decision of the Court below are not completely 
clear, it appears that the Court @ismissed the plain- 


tiffs’ action because it believed that the matters 


presented were nonjusticiable, not because it believed 


that it lacked jurisdiction over the subject matter of 
the suit. The distinction between the two concepts has 
twice been explained by the Supreme Court. Powell v. 
Mecormack, 395 U. S. 486, 512-513 (1969); Baker v. Carr, 
369 U. S. 186, 198-199 (1962). In Powell, the Court 
stated as follows: 


“As we pointed out in Baker v. Carr, 369 
U. S. 186,' 198 (1962), there is a significant 
difference between @etermining whether a federal 
court has ‘jurisdiction of the subject matter’ 
and determining whether a cause over which a court 
has subject matter jurisdiction is 'justiciable'. 
The District Court determined that "to decide this 
case on the merits . . - would constitute a clear 
violation of the doctrine of separation of powers' 
and then dismissed the complaint 'for want of 
jurisdiction of the subject matter.’ [citation 
omitted] However, as the Court of Appeals 
correctly recognized, the doctrine of separation 
of powers is more properly considered in deter- 
mining whether the case is 'justiciable'." 395 
U.S. at 512. 


-_ 


The Court went on to explain the method for determining 


whether a federal district court has jurisdiction over 
the subject matter: 


"In Baker v. Carr, supra, we noted that a 
federal district court lacks jurisdiction over | 
the subject matter (1) if the cause does not 
‘arise under' the Federal Constitution, laws, 
or treaties (or fall within one of the other 
enumerated categories of Art. III); or (2) if 
it is not a ‘case or controversy’ within the 
meaning of that phrase in Art. III; or (3) if | 
the cause is not one described by any juris—- 
dictional statute. And, as in Baker v. Carr, 
supra, our determination . . . that this cause | 
presents no nonjusticiable "political question" 
disposes of respondents‘ contentions that this 
cause is not a ‘case or controversy.'" 395 
U. S. at 512-513. 


The first and third tests are easily met in the 


present case. This action arises under the Freedom of 


Information Act, a law of the United States, and the 


jurisdictional statute involved is 5 U.S.C. $552 (a) (3) 


which gives to the appropriate district court “jurisdiction 


2/ 


to enjoin the agency from withholding agency records." 
Having determined that the Court below has juris- 


diction over the subject matter of this case, the question 
See SS ——————— 


2. Once again, the City assumes that “agency” 
records are involved within the meaning of the 
Freedom of Information Act. 


remains as to whether this case presents 2 justiciable 
question. In Baker v- Carr, supra, the Court laid down 
several tests which aid in determining whether a matter 
is nonjusticieble or, in other words, whether 2 matter 
involves a "political question". 


"Tt is apparent that several formulations 
which vary slightly according to the settings 
in which the questions arise may describe 2 
political question, although each has one or 
more elements which identify it as essentially 
a function of the separation of powers. Prominent 
on the surface of any case held to involve a 
political question is found a textually demon- 
strable constitutional commitment of the issue 
to a coordinate political department; or a lack 
of judicially discoverable and manageable standards 
for resolving it; or the impossibility of deciding 
without an initial policy determination of a kind 
clearly for nonjudicial discretion; or the 
impossibility of a court's undertaking independent 
resolution without expressing lack of the respect 
due coordinate branches of government; or an 
unusual need for unquestioning adherence toa 
political @ecision already made; or the potentiality 
of embarrassment from multifarious pronouncements 
by various departments on one question." 369 U. S. 
at 217. 


The first thing to note about the preceding tests is 
that there are tests -- tests to be applied by the judicial 


branch. Since Marbury v.- Ma@ison, 1 Cranch (5 U. Ss.) 137 


(1803), it has been clear that the judiciary is the inter- 


preter of the constitution. It is the judiciary which is 


to determine what powers are allocated to the various 
branches of government by the Constitution. As the 
Court stated in Baker v. Carr, Supra: 


“Deciding whether a matter has in any 
measure been committed by the Constitution 
to another branch of government, Or whether 
the action of that branch exceeds whatever 
authority has been committed, is itself a 
delicate exercise in constitutional inter- 
pretation, and is a responsibility of this 
Court as ultimate interpreter of the 
Constitution." 369 U. S. at 211. 


| 
The City respectfully submits that the Court below 


abdicated this responsibility, awesome though it may be. 
The Court never even attempted to apply the tests of 
justiciability. The Court simply said that “presidential 
documents" are involved and that ends that. In effect, 
the Court below relinquished to the President its right 
to determine what documents may constitutionally be with- 
held by the executive branch. 

Whether or not the Garwin Report is a “presidential 


document" is irrelevant in determining whether this case 
3/ 

presents a justiciable question. Indeed, when does a 

| 

3. Indeed, since 5 U.S.C. §551 (a) does not | 

exclude the President from the definition of "agency". 

it is irrelevant whether or not the Garwin Report is 

a “Presidential document" in determining whether the 

Report must be disclosed under the Freedom of Information 


Act. 
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document become 2 “presidential" document? The court 
below gives no guidance on this point. In any event, 
the issue before this Court is not whether the Garwin 
Report is a “presidential document," but rather whether 
compelling disclosure of the Report would impair the 
President's capacity to carry out one or more of his 

4/ 
powers or duties under the Constitution. 

It is necessary now to turn to the question whether, 


in the words of the Court in Baker v. Carr, supra, there 


is “a textually demonstrable commitment" of the issue 


involved in this case to the executive branch. in other 


words, has the constitution exclusively conferred upon the 
President a power which would be impared by ordering dis- 


closure in the present case? 


ee 


4. It is appropriate to note at this point that 
the City does not consider, because it need not, whether 
the Freedom of Information Act gives a federal court power 
to order the President himself to disclose a document. No 
such relief is sought in the present case, and the defendants’ 


reliance upon State of Mississippi v. Johnson, 4 Wall (71 U. S.) 


475 (1867) is in@pposite. It is clear that a court may 
issue an injunction against 2 subordinate of the President. 
Youngstown Sheet & mube Co. v. Sawyer, 343 U. S.- 579 (1952); 
cf. Powell v. McCormack, 395 U. S. 486 (1969) (injunction 
issued against employees of House of Representatives) . 


The powers of the President are to be found in| 
Article II of the Constitution. The only powers 
| 
enumerated therein which have any conceivable relevance 


to the present case are the “executive Power" conferred 


by section 1 and the power of the President under section 


3 to recommend to Congress "such measures as he shall 


+ 


judge necessary and expedient.“ 
With respect to the first power, the simple 


answer has been provided by a scholar who has 


exhaustively studied the relationship of executive 


privilege to the Congressional power of investigation. 
“If the executive power runs no further | 
than the power to execute the laws, the claim 

of ‘uncontrolled discretion’ to withhold 
information is truly in an awkward posture for it 
posits that effective execution of the laws | 
requires that Congress {[or, in this case, the 
public] be kept in the dark as to how its laws 
are being executed." Berger, Executive Privilege 
v. Congressional Inquiry, 12 UCLA L. Rev. 1043, 
1067 (1965). 


Nor need the second power delay us at length. An inguiry 
into the factual basis of a President's recommendation 
does not interfere with the President's power to recommend 


such legislation as he shall judge to be necessary and 


expedient. If the plaintiffs were to come to this Court 


seeking (1) a determination that 2 particular measure 

was necessary and expedient and (2) an order compelling 
the President to recommend such a measure to Congress, 

such a case would present a nonjusticiable issue because 
both the power to judge what is necessary and expedient 
and the power to recommend to Congress have been 
exclusively reserved to the President by the Constitution. 
compelling disclosure of the factual basis of a President's 


judgment and recommendation merely insures that the public 


will be given a means to gauge the performance of its 


President. Such a right to measure the performance of 
the Chief Executive has been recognized by the present 
incumbent of that office. In 1948, the then Congressman 
stated: 


“The point has been made that the President 
of the United States has issued an order that none 
of this information can be released and that there- 
fore Congress has no right to question the judgment 
of the President. I say that that proposition cannot 
stand from a constitutional standpoint or on the basis 
of the merits for this very good reason, that would 
mean that the President could have arbitrarily issued 
an Executive Order in the Myers case [Myers v. United 
States, 272 U. S. 52 (1926)], the Teapot Dome case 
[McGrain v. Daugherty, 273 U. S$. 135 (1927], or in 
any other case denying the Congress information it 
needed to conduct an investigation of the executive 
department and the Congress would have no right to 
question his decision.” 94 Cong. Rec. 4783 (1948). 


The right of Congress (and the public) to question 
the president's judgment is all that plaintiffs seek in 
the present case. Plaintiffs merely seek the opportunity 
to present to the United States Congress and the public 
the factual information contained in the Garwin Report 
so that the Senate's action on the President's request 
for an appropriation will be informed action. (See 
Affidavit of Lloyd Tupling, App. 24-26). To reiterate, 
plaintiffs do not seek (nor could they judicially seek) 
to have this Court determine the advisability of the 
SST program. That matter should be left to a congress 
that has access to all the facts. 

Having determined that there is no power committed 
to the President which prohibits the court from compelling 
disclosure in this case, it remains to be seen whether there 


is any other basis for stating that this case presents a 


nonjusticiable question. Without reviewing each of the 


factors outlined in Baker'v. Carr, supra, the city submits 
that there are none. Ordering disclosure in the present 
case involves no resolution of policy matters committed 
to nonjudicial discretion; there is no lack of judicial 


standards. 


Finally, the City recognizes that the constitutional 


question presented by this case is one of great magnitude 


and delicacy. A court is understandably reluctant to get 
enmeshed in the inner workings of one of the two other 
branches of government. But to eschew questions involving 
one of the other branches is to avoid the responsibility 
of the courts to determine the constitutional limitations 
of each of the three branches of government. 
Conclusion 

The City respectfully submits that the order of the 
Court below allowing @efendants’ motion to dismiss and 
denying plaintiffs' motion for summary judgment should be 
vacated and that this Court should enter judgment in favor 
of plaintiffs. 


Respectfully submitted, 
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Herbert P. Gleason 
Attorney for City of Boston 
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